S P E E G H 



51 



OF 




E. BURIS OF RICHLAND, 



ON THE 



SEYERAL RESOLUTIONS ON THE SUBJECT 



OF THE 



FUGITIYE SLAYE..LAW." 



IN SENATE— January IT, 1850, 



COLUMBUS, 
OHIO STATESMAN 
1851. 



O: 

PRINT. 



SPEECH. 



Mr. Burns said: Mr. Speaker, It seems to he the 
wish of the Senate, to dispose of the resolutions 
now under consideration, before proceeding to the other 
and more important business awaiting our action ; in 
this desire, I most heartily concur, the discussion has 
been already protracted to a very considerable length, 
and there are other gentlemen, who, I understand, de- 
sire to Bubn'it their views, before the question shall be 
taken on the passage of the resolutions. There is a 
large amount of business now pending, which ought to 
be acted upon, and that, too, in preference to these ab- 
stract questions, over which we have no power; but 
inasmuch as I will be called upon to vole, either for, 
or agfiiinst, the several resolutions, submitted for our 
consideration. I deem it nothing but justice to my- 
se'f, ftnd to those who have entrusted me for the time 
being, with iheir power over this, and kindred subjects, 
as well as those subjects which immediately and partic- 
ularly interest them, to say barely enough to be under- 
stood; to define my position, and nothing more; and in 
doing so, I confess, Mr. Speal;er, I approach the sub- 
ject with no little concern. Not only on account of 
the magnitude of the question; but of my distrust of 
my own abilities. And here, let me say to the Senate, 
and the country at large, that I shall not enter into a de- 
fence of the so called "Fugitive Slave Law," in all its 
particulars. Indeed, I have been solicited hy some of 
my democratic friends, to remain silent on the subject; 
content myself, by casting a silent vote, and let the 
whig party — under whoae control the government now 
is — come to its rescue. To this, I could not consent. 
I have no concealments to make politically. Those 
who know me here, and at home, will bear me out, in 
this assertion. I have never been accused, even, by my 
enemies, of advocating whig principles ; but on the 
contrary, I always have been, and always expict to be, 
found arrayed against what I understand to be whig 
doctrines. But when the question of a dissolution of 
the Union, is mooted, I trust I shall always be found 
on the side cf "union,'* irrespective of party. Although, 
I acknowledge allegiance to party, yet, when it comes 
in contact with my allegiance to the Union, the latter 
rises above, and beyond, mere party ties, or party 
tramels. By this, I do not mean that I intend either 
now, or hereafter, to join this new party, which is be- 
ing attempted to be gotten up, by certain gentlemen 
in high places, by no means. 

Mr. Speaker, the democratic party, is Union party 
enough for me; it is not only the Union party, but the 
party o( the Union. And if ever the union of these 
States, shall be severed, it will be, when the democratic 
party shall have ceased to be. It has preserved our 
liberties thus far, and I trust in God, that, although 
all others may forsake the "Star Spangled Banner," 
and basely <iesert their country, in the iiour of peril, 
that the democratic party will cling the closer to it, and 
bear it aloft, far above the raging elements of discord 
and disunion, which would rend it assunder; and were 
I disposed to sermonize, I would ask no better text, 
than that given by that great and good man, Andrew 
Jackson, "Tha Union, it must, and uhall be preserved'" 

But, Mr. Speaker, I am digressing. I said I did not 
intend to dt'fend the Fugilivo Lnw, in all its parlicu. 
lars; neilUer will I, There are saniQ objoctionabio 



features in that law, and which, in my opinion, ough 
to be stricken out — but of which, I will speak more par- 
ti3ularly hereafter. 

There are three different sets of resolutions now 
pending, neither of which I can fully endorse. For 
^ome of them, I intend to vote, and others I intend to 
vote against. Those offered by the Senator from 
Pickaway, come the nearest to my notions of right on 
the subject, and with some slight amendments, as I 
now understand them, I can, and will, chtserfully vote 
for them. I shall not, therefore, direct the remarks 
which I am about to make, in support of any, or all, of 
the resolutions which have been offered, and are now be- 
fore the Senate; but shall confine myself mora partic- 
ularly to the constitutionality of the "Fugitive Law j" 
for after all, that is the real question at issue. 

I shall not attempt, for the present, to reply to th^ 
"Higher Law" notions of the Senator from Medina, 
(Mr. Pardee,) but will pay my respects to him before I 
close. If I understood the positions of the Senator 
from Trumbull [Mr. SutUffj rightly, they were these. 
The law is unconstitutional, first, because there is no 
express grant in the Constitution authorizing it, and 
second, because it is in conflict with other portions of 
the Constitution securing to the citizen personal liber- 
ty. And on these two points mainly, the Senator rests 
or bases his opinion of its uncronstitutionalily. On 
these points I propose briefly to submit a fewthijughts. 
And in order that we may the better understand wh&rw 
we are and what we are talking about, -a:11ow me to read 
the sections or clauses of the Constitution under which 
as I conceive, Congress has the power to par*- the law 
complained of. The latter clause of l!ie l«t bectioc, 
4th Article reads thusr 

"No person held to service or labor in one State, 
under the laws thereof, escaping into another, shall, in 
consequence of any law or regulation therein, be dis- 
charged from such service or labor; but shall be deliv- 
ed up ou claim of the party to whom such service or 
labor may be due." 

In juxtaposition with this, and in the same section, 
there is another paragraph on a kindred subject, one 
on which I shall have occasion to speak in th« course 
of my remarks, I will therefore read it here. It- is in 
these words — 

"A person charged, in any State, with treason, felo- 
ny, or other crime, who shall flte from justice, and b& 
found in another State, shall, on demand of the Execu- 
tive authority of the State from which he fled, bo de- 
livered up to be removed to the State having jurisdic- 
tion of the crime." 

Now, Mr. Speaker, let us look for a moment at the 
first paragraph, what is it? It is in my judgment, 
nothing more nor less, than a negative or prohibatory 
clause, prohibiting the State from passing certain laws. 
And when that is said it is all said; but it asserts a 
right, thepower,to enforce which must rest somewhere, 
the question naturally arisea; where does this power 
find a lodgment? We will'see, by and by. The Con- 
stitution not only provides in direct torma what laws 
Congress shall pass, and what they shaii' not pass, but 
it also onttmerates certain laws which tho States shall 
nni pas»,uraoDg which id to bo found the one relat'nf 
to fugitl^^,<8 from la^r. In order to make this sUfi 
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more plfin, let, me transpose the clause in tho Con- 
stitution jiisl quoted nnil read it in this wise, (and I 
lliiiik even the S'Uifitors from Trambull, Mfdinu nr.d 
Ashtiibulii will a.;r«e tii.it ueiihi-r this s^iuse nor the ev- 
idfiit iiUenlion ol I'le parogragh is ut ali destroyed or 
perverleJ.) 

"Tiie party having a claim 'o thn service or i-ibor of 
nny person who uiay be held to s;rvic6 or labor in one 
Simile, under Iht laws iliereof, escaping therefrom, 
bhuU hav j the lifrht to pursue and roclaim the person 
eocpcapinfr; nor sholl the A'tnle into /.chicfi such person 
shall /trtue escapes , puss n '-y law I j ithick he shall be dis- 
chjirfjcd Jrom such iuhor yr service, but he shall be deliv- 
ered up to the person soolaiininjj liini." 

Now, with thia reading, \.hat do yon understrnd 
from U? NothiiJg more, and certainly nothinfj less 
ttian what lassejted in tlie outset — a mere prohibitory 
clause, effecting ih<i State authorities, that is all. But 
you ask how is tha master to proceed to reclaim his 
Klave? Is he to pro":eod either idone, or with a sufli- 
cient force, and hunt him down i-.s he would the wild 
deer in th« forest? or shall he ^9 required to come 
clothed with the majesty of the I'.w? Every good cit- 
izen will answer at once in favor of the latter. Then 
how is he to be thus clothed? The constitution has 
guaranteed to hiin the right, not only to hold slaves, 
but the right to pursue and recli.im them, when tliey 
shall escape. W-.iat power is tin re to carry this guar- 
anty of tl'.e cons'.itution into effect? It cannot be that 
it is a naked declaration of principle, without any au- 
thority to carry it out. No man wilt ho willing to cast 
such a saverb nllection as that upon the memory of 
those illustrious patriarchs, who framed that instru- 
ment. The free States either cannot or will not make 
it effective. The slave States Tu'd themselves pov.'er- 
less— the country is rocked to and fro— tlie ship of 
Slate is tempest tossed, and even tlie oldest jnariners 
begin to fear th it she vvill not b5 able to weather the 
storm; each sucjceding wave rises higher and higher, 
and ever and anon the dashing spray sweeps across the 
deck. The timid stand aghast-~the cowards and trai- 
tors beRiu, one by one to dese.-t her, and leave her to 
become the pre\ of designing m-jn, both at home and 
nbroad. In such a crisis what is to be done? Where 
shall the true frifuds of the Union look for succor, but 
to the Union heiself. She possesses the power of seli- 
preservatioU; an l, if needs be, will exercise it. Such 
u crisis as 1 huvi described, had (;ome — fanatics at the 
north and at the south, wore busily engaged in filling 
the public mind with ideas of disunion and dissolution 
— meetings had been held in the free States, as well as 
in the Slave Slates, denouncing the Union in the most 
bitter terms inutginable. In this condition of aflairs. 
Congress, the only body pos^sessing Il)e power, the only 
department of govftrmnent, in which and through 
which the v;ill of the whole people could be rellected, 
were brought to act; they did act, and allhougli what 
they done does not suit me in its details, yet tliat they 
had the constitutional power to do what was done i 
have not the sligltlest doubt What other body. I again 
usk. imd the power to interfere ia the terrible coiitlici 
which was going on? Was it nut, then, ri^lil and pro- 
per that oil should be poured upon ihetioubled waters, 
which were foaming and lashing ihe.msi'lves mountain 
high, and threat-Miing lo overwhelm us? 

But (Xirhaps i.iy friend from Trumbull is roe.dy to 
ask, il, OS you admit tho po^ver i;i not e.\(ircs?ily grant- 
ed, where do you iimi it implied? I nnnWer, tfiat J 
lliid the power in tho latter cismse of 5tliseotion,i .■siSHrti- 
kj|(>, whieksHys tluit Congresssluili hai'e |iower"lo m:ike 
all law.-} whicl; siudi be nec-ssary un i proper for C;\rry- 
in<! into eAeculion ad powers voslea !iy lim con;-t.i'ii 
tiou ;a, tU©^,Go';oniuioa.t of lUo Uuuud iiatct. iu;,. '* 



I This clause clearly implies tho pov/er in Congress to' 
I carry into eflect, al' giiiirnnlecs of the Co:,sti!ution ei- 
, ther of a domestic or foreign nature, it ha-' guaranteed 
i to the owni-rs of slaves in one State, the riglit to re» 
claim and let ik'>lu'i'n when they shall h ive fled into 
unother. Tlierefor'- Congress possesses the ri(>hl to pass 
such laws as will be coiiipalibie with justice at>d viound 
policy in carryiugout this clause of our fei eral Consti- 
tution. It seems lo me, Mr, Speaker, that this propo- 
sition is so pl-'iin that it need only to be st ted in order 
to bo seen and admitted as true at once; in connection 
liowever with this 1 desire to say that I arn no advo- 
cate for slavery, it is a blighting curse u-pon the fair es- 
catoheon of our country's glory. But it s part and 
parcel of that heritage whicn was bequeathed to us by 
our forefathers, and wa niust deal with it .•^s we find it, 
j and must take it as it comes to us, and not as we would 
have it were we at liberty to choose. 'J'lie framers of 
I tho constitution would doubtK<S3 have Iieen glad to 
j have eradiCitted the evil, but were unabk to do so; it 
} th^^refore became one of the compromises of tho Gon- 
j stitution, and as such has been regarded -uid I hope 
will ever be, until the States tlienfi-selves 'ihall iinally 
uproot it. I would not by my vote or ection either 
here or elsewhere, aid inextending slave.'y over one 
loot of territory now free, but on the contrary I would 
so far as warrcnted by the Constitution and sounn pol- 
icy give my assistance in circumscriiivff tl e institution 
of slavery instead of enlarging it. 

Mr. Randall. Does ttie Senator from "J.ichl and be- 
lieve that Congress has tho power to aboli. h slavery in 
the district of Columbia, and if so ought t nil power to 
be immediately exercised; does the Senaloi believe that 
Congress has the power to abolish slavery in the ter- 
ritories? 

Mr. Burns. I will answer the Senator from Ashta- 
bula by saying, that I do believe Congress has the 
power to abolish slavery in the district of Celumbiu. 
1 have never doubled it but I always have and do now 
doubt the policy or propriety of doing so, in short, I 
do not believe the power ought to be e.xerci.- ed: as to the 
power of Coni/ress, over .slavery in the territories. I 
sHppo.sed that even the Senator from Af*htabulH had 
acquiesced in the well settled doctrines on the subject. 
I believe it is now admitted on ali handa thflt Congress 
lias no power, either to establish or abolish slavery ia 
the territories, or in other words, slavery is a local, 
municipal regulation, governed by tnumcipal laws,ai\d 
cannot exist e-vcept by virtue of the position and ailir- 
niation authority of law. Slavery does nut now exist 
in the territories, they are free, there is no f-lavery there, 
to abolish, and with the admitted fact staring us in 
the face, that Congress has not power to establish it. 
I would like to know how slavery was ever going to jet 
there, is the Senator satisfied? 

Mr. Randall. I would like to know from the Senator 
from Richland, if Congress, in extending the bounda- 
ries of Texas did not extend tho area of slavery? 

Mr. Burns. Tho Senator will recollect lliat the 
question of the boundary of Texas was lei't an open 
question both in the treaty with Mexico and in the re- 
soluiiousof anne.xation with Texas herself, and if the 
rhiim of 'I'exas to the bountiary us agreed upon, was 
well founded and she actually had jurisdiction over 
the territory cl.iiined 'hen the area of slavery was not 
extended, and Conuress only settled the question of 
boundary, which »-'iio was under obligation^: to do, v.-ith- 
jout r"i"re!!ee to sluv-ry, with llu' same di gree of pro- 
1 priety I mijiht coinend iliat Congre>R htd .;i(olished 
I slavery in settling the question ol boundary between 
I lovva and Missouri. Em let us return lo ihv question, 
1 arn not a lalilu'.;iuarian conslrucli'Miist, [ in favor 
of n strict coiislrncliun of tlio coiiKiii,uli<Mi and aiu 
wilUug to rcbt liio concotiicsa.of my pos.tiou mi that 
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's-ioctrinc, if Congress liaf; not tiie jiower, whitt other) 
tribunal ims? Tiie power is not f^Wm to the Legislu- 1 
live depurtnient of the H(,'V<'ral Slates, noitlier bj' tho i 
federal constitvUion iior hy their own constitution, at 
iuust so fur as Oiiio is concernod, if it is, I stand ready j 
to b(i corrected by any gentlemnn, if tlieru be any such ' 
{■imisc in our conislitniion I hopo some jryntlomiin will 
h.wt) the goodness to point it out, for I Oesire to be en- 
iighteneii on tliis subject, if I am in error, !)nt perhaps 
the Senator Iroin 'I'rnmball and Medina will contend 
that tho clause iu th« constitution is one wiiich needs 
)u> legislation, in order to make it efFective, but that itj 
executes itself, this doctrine J know has been udi'oca- ! 
te(! by some, but l ain inclined to think tliatni)onaj 
c.loi'ii view of the subject, it will be found to be entirely i 
untenable, how would it operate; in practice, suppose' 
tlie owner of a slave in Kentucky should pursue a fu- 
gitive from labor into Ohio and undertake to recapture 
and carry hiui back, not to "old Virginia," but to old 
Kentucky, and su|>pose the citizens should rise up and ! 
release such" suj)posed fiigilive, what law would the j 
citizens violate? and how would the claimant enforce | 
his rifiht so clearly defined in the constitution, he would I 
not have the power to call uuon the Poitse comilatus 
to insist him, ami if he liad, it would not be obeyed, 
he could not bring a sufficient force from his own State 
to enable him to reclaim bin property, such a slate of 
things would lead tea collision between the two States 
at once, in tiiis dilema, the congress of llip, United 
States steps in and enacts u Um which is eqaally bind- 
ing on the citizens of Kentucky and Ohio nui Tdl oth- 
er States alike. I said in the outset of my remarks, 
that I had oi>jections to llie fugitive law, and perhaps 1 
might as well state my objections here: I object to that 
part of the law which holds the officer liable in the 
case of an escape without his consent, this in my judg- 
ment, is "wrong, no oificer oii^^lit to In; puiiislied un- 
less ho, comraitts a crime or be held Iial:>le for that 
■n'hich is beyond liis control, it would be radically 
wrong to fine an officer av]u) 1i;u1 in g(.iod faith unci 
Aviih an honest, intention done all in his poAvor to 
carry out tho law, but i'or causes beyond liis control 
he was unable to do so. Another olijccfion is that 
whicli makes a difference iu the compensation paid 
Ooramissioners when they lind in favor of tht claim- 
ant, in my judgment this is improper and ought to bo 
striken out. Judicial and niinisteri.al officers should 
1)0 paid certain fees for services rendered without reier- 
ence to the result of the investigation, it looks too 
raiich like bribery — at least, it gives room for tliose 
who object to the lav,', to complain, and in the pass- 
age of such laws, great care shovdd be taken to keep 
out any thing and every thing Avhich looks like bri- 
bery or corruption. iMiere is certainly no good rea- 
son why the Commissioners should be allowed double 
compensation when he finds in fa>'or of the claimant;, 
and it is safer not to place such temptations before 
frail humanity. The other objection is to thatp.art of 
the htw which makes tlie certiKcale or record produ- 
ci'd by the claimant condusicc of his right to the ser- 
vices of such fugitive, it seems to me ■that question 
ought to b(; left open for controversy, and be subject 
to be disproved by coiiuter teslinuuiy on the j)avt of 
the fugitive. Tliere may be other and perhaps are 
olher objections to tl'.e bill. I have not given it that 
close examination which 1 desire to do, but have not 
had sutlicient time, in consequence of tho press of 
other duties, but with the amendments I have sug- 
gested I should be willing to abide by the provi.siotis 
of the law, and oppose itis repeal, having now dispos- 
ed of my objections to tho law. I will leave that 
p.irt of the subject and return to the positions of thcj 
iSeiuitcr from I'mmbull. I have at least .satislicd my- 1 
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in tho clause of the constitution whicli I have quoted, 
to the second part of the objections urged by the Sen 
atorfrom Trumbull, viz: that it is in c(uiflictAvit)i oth- 
er portions of tlie constitution securing persoiuil lib- 
erty, in support of his position he has read several 
clauses of the lederal constitution, but those on which 
]u? inanily depends, provides (hat "no person shall be 
deprived of life, liberty or properly, without due pro- 
cess of law,"' (.-ee Article V. of f he amendments to 
the Constitution,) that the right of trial byjury shall 
be preserved," (Sec. YTI.) and that other clause upon 
v.'liich So much .stress isplaccdbytho.se ojiposing this 
law, viz: 

"The privilege of the Avrit of Habeas Corpus, shall 
not be suspended unless Avhcn in cases of reDellion or 
invasion the public safety may require it." 

Now Mr. Speaker, let us take up these points spm- 
//m, and examine them, and see if there beany thing 
in them to sustain the doctrine of the Senator from 
Trumbull, and first, what is meant by the words "due 
process of law." It seems to me this hmguage is not 
ambiguous, but it is in the common and ordinary 
language, generally used in expressing similar ideas, 
iu every day transactions. "Due course of laAv" in 
my judgment, means according to the terms of tho 
law, governing anv particular or given subject. "Due" 
is defined to bo "proper," "fit," "exact," "exactly," 
•■•■nicely," "didy." Tho word "Process," is defined to 
mean in law, ••The whole, course of proceeding in a 
cau.«{', real or personal, civil or criminal, from the 
original Avrit to the end of the suit — the words "of 
law," simply refers to the law regulating the subject 
under consideration or investigation, taking the sen- 
tence tlierefore in connection, it means nothing more 
nor loss than tiiis, that the officer Avhose duty it is to 
enforce tlic provisions of any given law, shall be gov- 
erned by the "exact'' and "proper" "course of proceed- 
ing" pointed out in that law. from the time lie issues 
the writ until the end of the suit—the words do not 
in my judgment, refer to the ju.'^tice or injustice of the 
laAv. Tlic law may l)e severe, and in some instances 
unjust, but it is not the province of the e.vecutioner of 
the hi\v, to make the inquiry, i:s this Liav cruel? is it 
unjust in its provisions'? A ml if these questions shall 
be answered in l he affirmative, then disooey it,. Many 
of onr laws, both state and national, are by some very 
good citizens, and even by .some Jvdcjes, believed to 
be not only unjust, but acfually cruel in their opera- 
tions. The "death ])enalty law," as it is called, for 
instance, is by a large number of our people, held in 
utter abhoronce, and looked upon as a relict of barbar- 
ism, and your table is now groaning uneler the Aveight 
of petitions presented ]i(;re. asking I'or its repeal, yet 
none, I apprehend, Avill be found Avith hardihooa 
enough to advise yovir Judges and courts to set it at 
naught, and disobey its positive injunctions. TJio 
tAvo cases, in my judgment, are ]iaralell, and all will 
agree that if the accused is convicted by "due course 
of hw," it is the boundi'U duty of the administrators 
of thola'.v, to pronounce the sentence attached to the 
crime, and not only pronounce the sentence, but to ?w. 
that it is executed. Xoav if in the "due course" of 
the laAV under consideretion, the i'ugitive is carried 
back into bondage from Avhicli he had escaped, it 
may be depriving him of his liberty, yet J apprehend 
that no one Avill contend that it is unconstitutional. 
The man who violates the laws of Ohio, and by "due 
course" thereof is sent to the Penitentiary forlife, is 
deprived of his liberty, the punishment moy not be 
properly proportioned to the offence, and consequently 
cruel, yet it is strictly constitutional, if tho person, 
claimed i.~. not a slave, the "due cour.'e," of the law 
will uot make hiiu ouu, aud if ku la a slavu, the "duo 
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course" of the lavr will not deprive him of his liberty," 
it seems to me, that I have said enough, on this point 
of the gentleman's arijnment. 

There i* however, one view of the question which 
I wish to submit. I have not yet seen it advanced by 
any person who has spoken on the subject, I may be 
mistaken, but I luive given it some thoucrlit, and it 
seems to me the position is a good one. The Consti- 
tution of the United States recognizes the right in the 
citizens of slave states, to hold slaves, and the consti- 
tution and laws of those states, recognizes slaves as 
property. Now that clause in the federal constitution, 
which says "that no person shall be deprived of life, 
liberty or properly, without due process of law," in 
eludes within iis scope the slave holder, whose right 
to the property in his slave, is guarantied to him bv 
the constitution, as lully as it includes the right of a 
Western-Reserve- Yankee to the property in his Cheese, 
and if he can only be deprived of that right by "due 
process of law," there must unquestionably be a law 
by "due process or course," of which his "right is to 
be affirmed or denied, according to the requirements 
of that law. If the slave holder has property in his 
slave, and thai; slave escapes into a free state, and he 
is deprived of his property by means of mob violence 
or physical force, will any one contend that he is de- 
prived of his property by "due process of law?" which 
according to the constitution is the only way inwi ich 
he can be deprived ofa , the wording" of the consti- 
tution presupposes the necessity of a law, for the 
protection of the citizens of Louisiana and Virginia, 
as well as those of Ohio and New York, and in my 
judgment. Congress not only possesses the power, but 
IS the proper authority to enact that law, but enough 
on this point. 

I Vr'ill therefore leave it for the judgment of the 
Senate to determine whether the Senator from Trum- 
bull ormybelf bo correct, and pass to Uie secona branch 
of his argument, viz: "the right of trial by jury." I 
have already quoted the passage reliad on, and shall 
not again trouble the Senate with a repetition of it, 
yet I apprehend that even the Senator from Trumbull, 
upon a more critical eximiination cf this law, will not 



the writ of habeas corpus is pretty well understood In 
this country. It goes to the examination of the au- 
thorily by which a man may be held or imprisoned; and 
if he is found to be held or detained in custody by "duo 
course of law," the writ is entirely and absolutely 
powerless to grant him his liberty. Audi go further, 
Mr. Speaker, and hold that under our law in Ohio, 
the Judge or court before whom a person may be 
brought, on a habeas'corpus has no right to inquire into 
the guilt or innocence of the party accused, or investi- 
gate the truth of the accusation. If Judges and courts 
have the right to try and acquit or convict, it seems to 
me it would more efFtClualiy abolish the right 
of trial by jury than anything contained in the 
fugitive law. And when courts have examined into the 
legality o'i the process by which a person brought before 
them is held, they have pxhausted their power, and lha 
writ has performed its office. 

Now how is it under the operation of this law? 'Af- 
ter the arre.st of a fugitive, and even after the war- 
rant has been issued by the commi8.><ioner, he is as 
much tlie subject of the writ of "habeas corpus," as 
any other person in the custody of an officer on a 
charge of petlit larceny. Under the laws of your 
State, the writ, may be issued, but I admit that if the 
proce'-dings under the law, have been held in "due 
course," the writ will not set him at liberty. Neither 
would it set at liberty tiie man who is held by virtue 
of a warrant issued from one of the Justices of the 
Peace of your State, if properly and legally issued in 
pursuance of the laws of the land. lam justified in 
asserting that the writ of habeas corpus will issue, as 
in othercases. A ease in point, lately took place in 
the city of New York. Application was made to one 
of the Judges for the writ, it was promptly granted 
and as promptly issued, it spent its force as in all other 
cases, and in every particular peformed the proper 
functions assigned it. I might quote the authority of 
eminent Jurists, to sustain me in the positions which I 
have taken, but I choose to judge for myself. I have 
not as you will have seen, Mr. Speaker, brought into 
the Senate the writings, or speeches of any man, [ 
. prefer to rest the question on the constitution, and on 

contend that tnat constitutional provision is violated that alone, for when all is said, that can be said, it 



by the so cuiled fugitive law. The fugitive has the 
right, and 1 am credibly infomred, by those who are bet- 
ter informed on this subject than I am, that the slave, 
in all the slave States, has tlie right to try the quetlion 
of their freedom by a jury, in the same manner as oth- 
er qui.'slious are heard and determined. I have read the 
mw of Virginia on this snbject, and so far as that State 
Is concerned, I know that I am correct. The proceed- 
ngs under this fugitive law are onl) preliminary, and 
are similar in character to those under the law regula- 
ting fugitives from justice, to which I shall advert by 
and by. The commands or injunctions of the consti- 
tution are inqjerative. "Shall be delivered up on claim 
of the party," &c., uolmay be delivered up, but shulL 
It is an oblijfation which cmiuot be avoided any more 
than can the provision to '-provied for the common de- 
fence and general welfare of the United Stales." Both 
are alikt' imperative, und both alike demand the action 
of Coiicress for the purpose of making those provis- 
ions eflVctive. It no more deprives the fugitive from 
labor of his liberty than it does the fugitive from jus- 
tice. Rut I have done with this purt of the argument, 
and shall refer very brielly to tluit part which relates 
to the "suspension of the writoi' hatieas corous." I 
bhall not eater into a minute examination of what the 
writ is, or its peculiar office, for two reasons. lam 
not disposed to consniUH the lime of the Soiiato, and 
am not possessed of sufficient legal uttainmanta to give 
that clear and lucid definition which would be calcula- 
led to tbri^w any now light oa tho subjebt. I belliivu 



must stand or fall upon the authority that instrument. 
I have great respect for the opinion of eminent jurists, 
who have spoken and written upon this question many 
of whom have written able arguments, but in a ques- 
tion of this kind, I allow no man to form opinions for 
me- I alone, am responsible for my acts, and prefer to 
to form my own opinions, and if right, it will bo a 
gratification to myeslf at least, and if wrong, let the 
consequences come, they will fail on my own head.and 
not on another. 

Tho Senator from Trumbull has donied the power 
of Congress, to pass the law of 1793, on the subject 
of "Fugitives from Justice;" this is tho first time, 
Mr. Speaker, that I have ever hoard the constitution- 
ality of that law called in question, and I must con- 
fess that I wa.s a little astonished to hoar tho declara- 
tion come from the Senator from Trumbull, (Mr.Sutlifl') 
for I have great respect for his legal abilities; that law 
was passed at the same session at which the original 
"fugitive law" was passed, and both were passed du- 
ring the administration of Washington, and that too, 
within four years from the adoption of tho Federal 
Constitution, General Washington having been tho 
IVcsidentof the Convention which framed tl:at in- 
strument, and it might be Vtjadily supposed that he 
knew something about what powers w^re conferred ou 
Congress by the provisions of tho Constitution, that 
law has noiouly received the sanction of Gen. Wash- 
ington, but it has stood the test «f tiino for fifty- 
s'ovt'a ytaVs; but a<iw, at this latb day, gi'iitioidco, in 



order to sustain their position, are driven to the no- 
cei=!sity of declaring its unconstitutionality, and thus 
indirectly charge the "Father of his Country," -with 
the crime of moral perjury; tliis is the untenable po- 
sition of the Senator from Trumbull. 

Mr. SutlifF. The Senator is tnsilaken, I did not 
charge Gen. Washington with mora! perjury. I did 
not think so and did not intend to say so, and think I 
did not. 

Mr. Burns. Island corrected. I do not desire to 
misrepresent any gfetatleman.but when the gentleman 
is driven to I he necessity of charging a violation of 
the constitution upon Gen. Washington, he will find 
ita very hard matter to get the American people to be- 
lieve it. 

Mr. Myres, did not Gen. Washington sign a United 
States Bank bill, which the Senator from Richland now 
believes to be unconstitutional? 

Mr. Burns, certainly he did, but the gentleman must 
recolectthat that question rests on very different ground 
from the law under consideration and the history of 
the passage of the bank bill shows that Gen. Wash- 
ington had great doubtf as to the Constitntionality of 
tnat law and submitted the question to his cabinet, his 
pabinetdivided upon the question, and in this condition 
of affairs Gen. Washington signed the bill, still how- 
ever with strong doubts resting upon his mind, but 
with the declaration "that when doubts existed where 
lie was not clear and decided, ho was willing to yield 
to Congress," and it was not until that question came 
within the control, and \under the iron will and migh- 
ty pen of Andrew Jackson in 1832, that it received its 
fina Iquietus .But Mr. Speaker I was -going on, when 
interupted to say that the people vironld not risadily be- 
lieve that Gen. Wushington had knowingly violated 
the Constitution, the law has been in force for more 
than half a century, all the States of the Union or 
the E.xecutives thereof have acted under it, fugitive 
after fugitive have been delivered up according to its 
reouisitions and yet we find its constitutionality called 
in question for the first time in this Senate chamber. 

Mr. Sutliff'. The supreme court in the State of New 
York have decided it unconstitutional. Was not the 
Senator aware of it? 

Mr. Burns. I was not, but if the Seuator asserts 
Buch to be the fact, I am bound to believe it, but if ihat 
argument has any weight in it, it will act botii ways, for 
the Supreme court have decided the fugitive Slave law 
of 1793, constitutional, the authority therefore is as 
mucM in favor of ray position as that of the Gentleman 
from Trnmball. 

But, Mr. Speaker, wc have another doctrine advo- 
cated here bv the Senator from Medina, (Mr. Pardee.) 
I mean the '"'luKhcr law" doctrine. 1 do not intend 
to take up the time of the Senate in replying to such 
<loctrine. I confess frankly, Mr. Speaker, that I have 
not patience to listen to, nor respect for such doctrine, 
come it from whom it may. i respect the Senator 
from Medina as a man, but I must be allowed to say 
with all my respect for him, that I consider he is em- 
ploying his talents in a very poor business; that Sen- 
ator says that whenever he is brought to believe that 
the Constitution of the United States will authorize 
Congress to pass a law which Avill, in his opinion, 
i-onfli.ct with what he considers to be the law of God, 
that he will disobey that lav,' and obey the law of 
God. That doctrine at om-e resolves itself into this, 
that every man is at liberty to act as his conscience 
shall dictate, without reference to law, constitution, 
or anything else, and just as his conscience shall be, 
right or wrong, so will his acts be. Now supposing 
the conscience of the Senator from Medina should 
\jndergo a change in twelve months from this time by 
which he would be brought to believe that it -^f 



contrary to the laws of God for hirn to obey the plain 
and positive injunctions of the Constitution, would 
he do so? "We finow that there are men in the United 
States who declare the Constitution to be a "league 
with hell," and a "contract with devils." What assu- 
rance have Ave or the Senator himself that he will not 
think the same way before another year shall pass 
awav; but I will not argue the questicn, it is so ab- 
surd that the Stjnator ought to be ashamed to advo- 
cate it before an enligliteued American audience. — 
The Constitution may not be and doubtless is not 
perfect, what ever eminated from the hand of finite 
wisdom that was perfect?" but under its protection, 
and guided by its principles Ave have lived for more 
than sixty years. We have groAvn from three to twen- 
ty millions of people, and from thirteen States stretch- 
ed along the Atlantic coast, Ave now number thirty- 
one mighty empires, in point of Avealth, resources 
and poAvcr; the tires of liberty light up every hill top, 
and the song of freedom reverberates through every 
valley from the Lakes on the north, to the Rio Grando 
on the south, and from the utmost verge of Plymoiith 
rock, on the east, to the sea beaten capos of Califor- 
ina on the west, at a time Avhen the eyes of all the 
civilized Avorld are upon us, Avhen we are pointed to 
as the "model Repuolic," Avhen the Lamartines and 
the Kossuths of the old world are leading their coun- 
tryman to deeds of glory and renoAvn, in striving to 
imitate us, shall Ave alloAV the sun of our glorious 
Union to go doAvn in darkness, or be eclipsed nr 
dimmed in its noon day splendor? Xever, never, no 
never ! 

Let me a.sk gentlemen Avho hear me, Avhere Ave, as a 
nation, would uoav be had no union of the States 
been formed? I confess, Mr. Speaker, I have asked a 
question 1 connot answer myself. Where Avould avu 
now be? Echo ansAvers Avheie? We can only imagine 
Avhere. 'I'his every Senator can do for himself; for 
me, Mr. Speaker, my imagination paints upon the 
canvass, so dark and forbidding a picture that I shud- 
der at the thought of bringing it to light, yet dark 
and forbidding as it is, I am satisfied that it falls far 
beloAv the reality, instead of thirty-one free sovereign 
and independent^ States, in Avhichipeace,.happines8, 
and contentment chai'acterize the people at home, and 
wisdom, patriotism and love of liberty characte:ize 
them abroad. 

We would noAV have as many little petty soA'ereign- 
ties, ruled by tlie "divine right of Kings," mutually 
Avaiing upon each other Avith a hired ^soldiery to eat 
out our substance and consume tlie earnings of hon- 
est industry, unable to be at peace, and yet unable to 
go to war, Avithout credit at lionio or respect abroad, 
Avho Avould desire ?uch a governniout in room of tliu 
one handed down to us by our forefathers, and Avhich 
1 trust in God may be transmitted by us to our pos- 
terity ur.tarni.shed, and by them through successive 
generations until the end' of time. And yetAvith all 
these cousequencos staring us in the face,'we hear of 
men Avho have stood high in the estimation of their 
ilolloAV man for Avisdom and patriotism, graA-ely meet- 
ing in convention, and as gravely considering resolu- 
tions, having for their object a dissolution of the 
Union. Meeting in Convention, did I say? Yes; and 
that, too, on the S'ery grave as it were, of the hero of 
jScAv Orleans; but fanaticism and disunion are not. 
confined to the South. They have their eraisai-ies in 
the north too, and the land consecrated to liberty and 
union by the blood of those Avho sacrificed their lives 
on the {iltar of freedom, is heard to resound Avith the 
soul-chilling cry of "disunion," "disunion." 

I am no alarmist, 1 do not Avish to be understood as 
entertaining the idea that the Union is in danger, but 
I believe in obeying the injunction of Gen. "V^ ashing- 
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ton, by "fr'ovfning upon tho first diawriing of any at-' 
tempt to dissolve the Union," what a thoug^lit for the 
true lover of liis country—to sec the beautiful tree of 
Liberty, whose branches have spread far and wide, 
and whoJ^o green and beautiful foliage forms a shade, 
beneath which, the down-trodden and oppressed of 
other climes, may seek and tind repose from the 
scorching rays of Ihe sun of tyranny in the land of 
his nativity — to see this emblem of fi^edom, stripped 
of its foliage, its branches broken off, and itfs naked 
and decayed trunk standing alone and desolate, on 
the barren sands of anarchy and ruin, would be 
enough to cause the current of life to dry up, and 
death be considered as a welcome visitor. It is a 
sight which T hope that neither I nor my posterity 
after me may be called upon to witness; my only 
hope is that the Union may iDc preserved until every 



nation under Heavon may be brought within its com- 
prehensive influence, and until the blessings of civil 
and religious liberty shall warm the heart, and arti-, ' 
mate the bosom of every Juiraan being on the wholo 
face of God's earth; then, and not till then, shall our 
government have filled up the measure, of usefulness, 
for which it was originally designed — i'ov myself, Mr. 
Speaker, I desire that when I shall have lived out my 
bri(!f )>eriod upon the stage of human existence, and 
bo called upon to pass away fromjeavth, that ray eyes 
may be permitted to gaze upon' the flag of frceciora as 
it waves ])roudly in the breeze, withovit one star oblit- 
erated, or a single stilpe stripped of its original 
splendor, and having dona my duty to. my country, 
and to my God, I desire that the last words which 
may be permitted to linger on ray faltering tongu.e 
shall be — Prej<en'e the Union! Preserve the Union ! | 



